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The plaintiffs i in this case claim the defendant, 


country, 


negro man, as their slave. It therefore. in 


lof sale by which the > defepdant was gold 


“to and: to. hold the said negro 


instran bearin ays the 


“awears he knows Mr. Forsyth, at! St.Louis, 
whose christian name he is ‘ignorant ° 


few the defendant at 


evidence; adduced for 


and. jo dispose of. him, as. they. shall think. 


knows not plaintift that’ there 
Detroit, a ‘mercantile ‘house, under! the firm'of 

Forsyth, ‘but le iguorantwhether 
neyth of St. Louis be one: ofthat houses 
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The !deposition: ‘of Nicholas: Gitod, win 
seats that, while he was 4 
 fegsed he was a:runaway and belonged, to 


the name of whom ‘the wittiess does: tpt 
who bad promised hint his freed 
he of A.B. Duchouques 

Louis, whi ‘0 swore he. pever saw the: di 
in the posdéssion, of the. plaintiffs, 
é htiffs. lived at Peoria, ‘in the Tilinois@r 

‘that the ‘plan aintift, Forsyth, employed 
in $813, to stop ‘the ‘defendant ; jMthat he 


ap in New-Orleans and brought’ himt’be 


‘om-account of a wife ran 
The 
the defendant in “Peoria, in. the 
ago.) Mer was kag 

to, be a, the 
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‘The evidence of slaverty ftom 

master, that be helonged wh 
from. hhje attempt te 
tify tus ugwilling#less to.3 return, by. 
stanbe, ofhis haying a.wifeand childrenin New- 
Orleans, .thereliy tacitly admitting theobliga- 


of, returning to the paint 


of Michigan andthe 
places, except New-Orleans and St. Louisywhich 
not that it is forbiddewby "Phe 
of the year@797, provid 
j in the said Yerritory, ter 
wine than for the punishment of crimes, 
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= one of the‘original states, such: fugitive may 
» aiming; ‘his: or her. services as 


in she opinion, of the 
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he the: apparg 
‘of thé ssathority, ‘exercised by: 
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crime,’ or .in 
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a ime, "by: which 
i ces} the record of 

of asserting it) is not repelled by mis 

who. i im: his 


his‘hdsters, and the alleged pro- 


to allure the defendant into submis 
“gion Neither is it said, can the: mission of th 
that he, renaway be, 

clusiye evidence of: a legal. 


in pitit of the 
is shave been borne down, by:the 
which long'exerled mastery creates. 
earejof opinion, .that. as .the’ 


«casey he; sleterntined - the laws 


dwelt 
came fie hands of 
inane of 4787, having proclaimedsthat ‘slave: 

notvexist there, unless 
‘the plaintiff must bring thé: defendant 


of well: be: presumed 


evidence of any. residence ofthe defendant, 
tn pin ‘which slavery lawful, . : 
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Bor while if’sppears: that: facto; 
j ouch not de jure, kept the défendant for anum- 
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‘ax hig freedom, ‘should be" dedlared be his 


SP heir tile’ cap only 
thie oF eile producti wasinade, on 
the right ofthe linbilig 
of the’ object of thé’ sale; must have been abscla 
in’ the sole Gide of Conviction of! 
crime ‘by ‘which freedom’ was" forfeited. 
yiz: the right of reclaiming atid conve 
the, uit Out of tertitery into: one 
states, in which heldwed involiintaly 
labour. "This qualified rigtit could 4 
» exist in the ouse of the'deféndant’s 
“Nowy it cannotlibe ‘contended that this’ 
fied: Tight only ‘was disposed of: ‘that, 
«the the sale; “is the absolute’ 
right to-have and-to hold during thé natural 
they please. The tondiict 
plaintiffs, ‘towards the defendarit; shews that 
absolate right which they | 
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he plaintiff complains that the ‘defendant de-of the adver- 


tisement. * 
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him, Gufing tHe time preseribed. by law,. forthe 


> 
number. of, years, exercise 
+: exiets, mus unded on his. Nie 
the evidenee of this, is a matter of 
crimes, Now. the evidenee of 
per must be prodiced or accoumt 
= 
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anddecrge, that there®be judgment for 
cetendant With costs; 
on 
is 


the: “negro three 
practice. khere is no..other evidence, of. 
compliancey’ with, the. defendants, directio 


respect, except.a newspaper, “hearin 
the 3d_ of, September, and. 
her 


the sale t 


nor to the 


fact stated. in this 

‘the had ‘Deen, -confinied, runaway 
48152 ‘The compliance, requisites: | q 
the law is. alleged is ot 
a ‘sold by the defendant ‘to. Henry, Wyatt, who; | 
afterwards, viz:,.on the. same day, | 
conyeyed., all his. rights. therein foy:the, pricgiat 
it was, sold The splaintiff 
duced: a notarialact of, sale, as evideitce | his, 
title, have bean ques; 
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~ gon to claim the negro, with a Téiter to the parish 
judg ‘complaiting ‘that from the defendant's 

neglect to. advertise negro, as the law Waren 
quires,-e not ‘till then any knowledge of 
his cobfinement. Righty dollars were offered to. 
the defendant for. his charges 5 ‘but he 


4 ote*hundred and eighty. a 


On ‘the: acknowledgment of the defensins 


that tho’ negro Thad’ beth advettised in 


one ‘paper only, the’ parish judge made an order 
for his" delivery, on payment of two months’ 
| expenses ‘and the fées 6f arrest ; but tlie defen- 


dant refused ‘to: “deliver the. negro thereon.) 


admitted that'the negro was sick, at 
tintt of the plaingif’s application the doctors. 
bill amounted to: eight dollars, and 
rose. to forty one} that he “not confined, 4 
worked out, and attended the defendant's deputy 

these tbls, the district gave 
that tlie” plaintift’ recover thé negro from the 
dstendagiy ‘and one hundréd‘and eighty five dol: 


4 p lars and tirenty ‘five cents 


“contends” thiat the of 
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In the first case, ‘the cour determine 


patios: ‘until disaffirmed or set asigg 
due course of and’ caitlin 


held that the | 
declaring all the estate of the defendant 
ed, rendered on regular and legal process, al 
on due inquity into the’ facts, by: court havingll 
jurisdiction of the case, should not be disregards . 
ed, although the court, rendering it did not exe 
state therein that the, facts 


cannot bind the for he was, 

rty thereto. He was ‘not cited ; neither does 
ge appear to Be one in which the judg was 

28th section of the first part of th black 
‘provides that runaway slaves ‘shall be'ad- 
-yéitiged, ini’ at leact'two newspapers; in j 
“after thatitime, once’ month duritig the 
aiainder of the ‘year. ‘Theyshal be 4 
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ing, medicine, ‘attendance and maintenance shall 
‘Wat these’ expenses’ shall be discharg- 
by the owner, when the 

section tliat) if the 

j the’ negfo Within two ‘years from 
the ‘Gate of the advertisement in the’ 


aft for the Baye 
Now the’ gs ‘consideration does 
appear, from the petition or order, to be one in 
which she ‘ale be ordered.” The negrois 
stated to Have been in jail tw 0 but the 
law allows orly the sale of Slaves who have been *, ie 
_unreclaimed durmg two years, not afterthear’ 

bul after thé date of the first advertisement. 
The parish Judge can 1 only order the slaves’ ad : 
vertised for ’ one ‘year, the ‘case ‘on paper does ‘does 


Bot shew that the negro was advertised at all. 


«Admitting. even. that the order, justified 
we:clearly. think it,does not) the 
record shews that no legal sale 
Vaken place... to hi 
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the record. A ranaway, negro is. 
law: owner however, Jhears of? 
capture ‘of his slave, makes himself. 
claims his property, tenders more 
yet the slave, withheld. The jailor obtains 
order of sale, without any allegation or proof 
case being one in which the Jaw. authos, 


tisement, while the law. 
all his right.to the jailor. 
“We are of opinion that ‘the sale. 
in'acase, in which the judge: ‘who 
pe from the very proceedings, does not appear ™ 


“Phe defendant, from ‘the’ i in 


case, made fraudale nt’ attempt to 
plaintiff from his title in’ *the’alaye. da, 
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_ mages allowed not appear’ 


rises a sale: he sells the slave q 


4 6. have had any ‘authority to exerci se. i 
| must be viewed as a nullity, 


P = 
~ x 
x 
a 
— 
ig 
ihe 
4 
3 
<? 
> 


q Livingston for. the rymes, and 


purchaser of;a: tract of Jand, soldiby chériff objigation for 


paying 


the appellee. has paid: to the appellee: 
of the prices, and: ‘the appellee ‘Kolds:his noteor. 


4 ‘him received, and to give. up:the note whichshe — 


“Before we examive into ie merle of | 
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obligation for: the. balance, as there 
mortgages on. that land, whichthe appl; 
@ lant thinks,onght to be paid in. preference tothe 
appellee’s judgment, he ‘has, brought this: action 
to. compel. the. appellee. to, refund the money: by 


holds, praying: that his. said obligation: ‘andthe 4 
morgage ‘reserved. in the 


court, plaintiff. below} andrequire the 


THE STA TE OF LOUISI ANA. 
¥ 
| 
i 
: 
f 
4 
8 4 
{ 
is 
bit 
uponhis delivering into courtsthe _ 
us 
— 


not fatal-to his! interests 


title of: who 


judicial sale, 


the laws which ite 


alone; who have’ beet 
are‘exposed to ‘their pledge; if ‘they dont 


“come” forwant “and”assert ‘their ight“ becaule 


— vights, to be: oad 
iii 
or “such & Sartre Is 3 
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> ppex , when ca 


(same author, bogke Schap.n. 
“The purchaser himself became a partyyso fares 
they.had duemotice and:sufficient time — 
then, and not unfilthen, 


had thesproceeds. of the. sale, 

fore they cole dt he 

The practice,jin casesiof execution; has been 

‘statute, since the change of. govern. 

growmobsolete:.. -Butthe principle, that the pri- 

vilege. of a, creditor net-duly called:cannot be 

injoreid by sales, upon too.solid 
thab.no,one shall. be condemned 


was. formerly the practice. to, 1010 
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by the appellant, retained: their: liens: 


We have,now. to, examine whether. the, = 

> may, under the existing circumstances 
remedy which he ‘prays, for. 


The appellant, as “the highest. bi 
"mortgaged property, might} rhaps,-be 
purchase money, ‘liave required: 
given. tothe mortgage: creditors, in order 
_ secure himself against their claims, That 
caution used. formerly, taken ; and. if no) 
in, our present judiciary system is opposed 
tovthat. practice, it is 
desirable that it should again prevail, | 
Bat after payment made to the. suing, creditor, 
we think it would.be too late-for the purchager 
require that the mortgage creditors be called 
‘ine Far less then,. can; we.recognise. any right’ 
the purchaser to pretend that the money by 
“him paid be refunded and deposited in court.to 
wait the demands. of -the privileged 


Such. practice “is. unknown to our. laws, and 
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a will.be made? 
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of-the ‘sale: and to ‘keep them Diet 
other creditors donot interfere and show a higher 
titley:.is incontestible : none but such creditors 


v8. 


dispute him that right. They may never 
‘do Why then should he be deprived of his 


~~ 


due, before it is whether 


The court are of | opinion that the presentiac- 
nytannot be sustained ; and they do adjudge 


that, the judgment of the district court. 


Duncan for ‘the plaints for the 


from the first district, 


the judge to cause another meeting of thé credi- | 


‘tors of Joseph Enet,'to be held for the 


of proceeding to the nomination of another syn- 


. 2 dic or syndics, ‘the first appointment having ap- ! 
peared to this court to be illegal.” The 
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June 1816. 


"Privileged cre: 
 ditors are to 

court.” By a decree of ‘this court, ‘of thé’'7th of 
_ May last, unte 307, this case was sent back to the 


court of the. fourth district, with instructions to. 
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dhe ground thstpart of the | 
ari viz.. those who’ had 
—denied the right of voting. 
The question. then, whether 
_hypothecary creditors are or not to partic 
ne) the election’ of syndics, is the ‘principal, if tot 


are. excluded from. voting by the 20th 
» ticle of the 17thichapter of the ordinance { 
_ Bilbao, which’says that, in case there should 4-7 
rise any difficulty:in the settlement. of accounts 
and other incidents or acts, until the close oe ; 
proceedings, the. minority shall abide. by the 
3 will of the majority: but.that creditors, hay 
privileges by deed . or otherwise “above. the 
shall.not be admitted to 
‘This article, however, does not seem to 
~ the election of .the persons, who are to be. ene 
irnsted with the management, of thé bankrupt’s) 
estatey*and the settlement. of his affairs2 
provision being made for their nomination, in 
the 42th and 48th articles of the:same chapter, | 
Administrators of the estate the name 
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~ the creditors, (speaking Benerally'and without 
exceptions)then syindics commissioners are to be- 


appointed. to take charge of the books. ind 


sper, ‘to’ascertain the number and claims of the 
nd creditors, with the active debts ofthe bankrapt: 
and’Tiquidate the’ whole. Those ate distinct 


trusts, :unless: it please the creditors toplace: 


lot 

both im the:samehands, Afterthese nox 
ops are provided for, we find i the 20fh 
Mio disposition which gives tothe simple 
creditors the exchisive right of debating améng _ 


“difficulties as may occur im the 


‘acts: veasen of this’ ig obvious: the pri- 

vilegedt creditors, whose credits are ‘iquidated, 
gud: who paid’ atall. events iw fall, 
he] have/no-interest in the adjustment of the’other 
ng. daims;inor in any wieasire which may be taken 
he. forthe advantiigejof the ordinary'créditors.. Bat, 
4 it would: have: leew ‘strange indeed,.-hadj they: 

| been deprived: of participation: im the'choice of 
the persons; in: whose hands that: property 
_ to-be: paced "oat. of which proceeds they-expect: 
tobe paid. Be thatvas itmay: be, the ordinance. 


of Bilbao, supposing, “it. to: have ‘any 


j force here-in Certain cases, is not the law: 
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CASES AN THE SUPREME 


Kast’n Distrit This a part of the yanish law-merchatity aad i 


| "applicable ‘ouly to ers. This isthe castor 
a cessio bonorum ‘by anindividual not engaged.” 


= in trade must’ be governed by. ibe ‘general 


-pules provided for such cases. | 
Febrero, iw the article quoted, this ciltise | 
“first came before-tis, says that all the creditirs 
or a majority of them in amount,’ not in number, 
are to amake ‘choice of the person to the. / | 
adininisiration’ of the estate’is to be entr 
‘The ‘article of dur code, ‘quoted. on‘tlie 
_ casion; gives to the creditors the right of naming! ‘a 
gyndi¢s.to shave thé management of the’ estat) 
surrendered... ‘The exclusion of the priviieged, 
creditors from in ‘that 
“not sé iiuch ‘as hinted 
Another allegation of ‘the is, that 
one of: the mortgage creditors, who ‘complains 
their v tes were refused, ‘did not tender, his, 
until after all the ‘votes, had been: taken: ‘but 
there is evidence that ‘the “election was then} 
closed. Besides, itvappears ‘thiat the determi-» 
‘nation of the notary, ‘not’ to admit the votes of | 
the hypothecary creditors had been made known, 
that would be sufficient té excuse the 
itor, even. if ‘he. had admitted. altogetlier the’ 
Tapeless ceremony of tendering his vote. 
appellants hare made aun attempt to 
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"plained of:some of the cre itors, im’ whose fa a 
al vour it was rendered, have thought'lit to change 
ral sides, and. are now willing to acquiesce inthe 
nomination of the appellants as syndics. 
ise seven went so far as to. establish, by-ealculation, 
what. difference this, would make’ in the result of | q 
all.the votes. But this court could: not, without 
circumstances: than ‘those which’ were before — 


hat Iti is decreed, that the | 
ino -jadgment of court: be with 
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J. delivered th the. opinion ‘of [the 
The plaintifis 6 
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"whether his’ judgment was: er was-not, 
at ‘the time pronounced: “ity mot. ‘what it might 
have’ been, had sitaation he been 


¢ 
ot 
yy 
\ 
‘ 
‘ 
4 
a 


5 


isstes 


by consent, the 
davittothe ma- 


© 


ate 
zed | 
j 3 
4 
ng 
4 } 
F 
2 af 
~ 
\ 


wale. of court made 


the ‘examination off witnesses, by’ 


“Because there was no evidence of 


the Because, the commission issued. before | 


“vice of interro- 

adverse party. 

other attorney, - 
( the one 

origin 

on 


ally na ational on rect: 
are not Because the witness is an intérested one: 
A ceding debt: jnastauch ag what-may. be recovered im the pree 


€annot be 


used'as'a wit-Semt suit. will <increage his estate,.: and on the” 


br of being, more than. sufficient to] 
never ew the PAY, all his debts, a will accrue 
Because the was taken Contrary, | 
spirit of the statute. 
The plaintiffs also offered in evidence a, 
Because it tten. by. her :. 
proof offered. of her handwriting refulting from 
testimony of a: man, who swore he never 
her: write, but.had. recgived: many letters from 
and he th one, offered to be in be | 
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Becanse the contents af te Jetier were 


The ‘affidavit, of the. "of the the. 
to, be, taken by commission, is required, 


in order to guard the party, against whom it is 


to be used, against | the inconveniencies _ which | 


“result from. that mode of ‘taking evidence 
but when that. party consents ‘to thegisguing 


the commission, he, wayes_ pre. 


IL existe no law that hotice_ 


of the interrogatories to be, put fo the ten = ‘A 


should be served on the adverséfiarty Ror even | 
that these interrogatories should be filed within — 
any particular time. ‘The practice has been i ip- 
_ troduced by the. attorneys, as a Substitute for the, 


the time ‘and of taking the testi 


him from notice of 
the time and’ place, and ‘when by. consent the 
deposition isto bé taken on: interrogatories, no-. 
« tice of their being fled, affording the opportunity 


penses: ‘with 1 notices f time. and place.” But, in 
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notice of filing interrogatories ‘was not: 7 


June, 1816. 


Cur’s ing cross-i 
| Keo proper time, but only that noticé was not giver 7 


“Al 


me 


is not alleged, that such a notice was given. s 1 


of. their . estates, after the payment of. their| 


| used as a witness, “by his syndics, till he bad | 
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all, or too, late to afford the opportunity of send. | p. 
tories, ‘or: attending in 


before the commission issued. No complaint 


inade that the party had not notice of the tine 


and place, and we-must presumes as the contrary 


The interrogatories being, filed 


tice given by an « of the court, a ate 
it is. ‘objection that was the fn 


of this person in the suit. 


“IV: Ceding’ debtors being entitled to the sur, 


debts, ‘the insolvent, John. Clay, could not be” ; 


his. right to the surplus. 


‘The fifth exception i is taken in.so 
that we cannot mane it bear on | 
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The of the wif the’ 
“fondant was, in our opinion, sufficiently proven: 4 
“to authorise the read the letter, if it 
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al ing, thatithesletter, if true, read: to 
in 


are of opinion. that the fourth. exception 
1 was a yalid one, and the judge 


itherdfore) ordered, adjudged aid decreed 
the judgment ofthe district court beanmil- 
ed, avgided and reversed, and the ‘cause’ be re- 
trial, with direction the: 
Judge. not to: admit the ‘testimony of the ‘ceding 
for the Braid "er | 
q ‘for the deferidant. rs 
has been’ granted tous, and. jo our ms ay hin 


interest for another, can destroy that interest, be frm, 
forethe: other has refusal to” ac- 
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> partner m may. 
contracts’ which, though not 
the articles. ofcopartnership;. are entered into 
| ment of its: business? 
tb On'the first question, in in 4 
it is stated, ‘we may be permitted toremark, that 
the: ease-can with difficulty be supposed to 
“another, (excopt,in the case of succession, 
feitures and cages in‘which law, alone 
Fates) there mast he’ a contract. 
contract i is the: consent. of tico or mony 
persons to formbetween.- them some engagemenh 
Poth. Obl. n. 3. The ease supposed, in the fingt 7 
question, can atmost. only. amount, to a 
which: is defined: ‘to promise which a 
has. not been accepted | by him. to. whom. it .has 
deen maid, sliue 
_méssum : and according,to. Pothiexy it «proda- 
es;no, obligation” and. ‘hey who has made this 
can retract, 26 long as’ it has not been 
accepted by him’ to. whom it: hasbeen made 
on Obl. N. 4. This, doctrine is only 
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tobe foundin the Dig. ‘Hib. 50. passim. 
The fifth Taw contains a case soméwhat similar 
. to the one under discassion. epistola quam 


ad editionem non ‘posse: And the 
law ont this’ Subject ts detlated by Ro- 


to be binding, are when they are ade tothe 
comménity, and then only when they are in ¢ con- 
‘sideration of some dignity promised or conferred — 


edendi xratia absens quis emisit, 


to be conformable to the Roman: 
cases, in which the declared 


(in Which “case it would seem ‘that it was no. 


longer; a pollicitation but contract)’ and: when 


they have caused some inconvenjerice orexpence 
the community by beginning to’ execute it: 


same principle is adopted in the English 


2° Bl. Comm. 30. “And practising oh” 


this doctrine, their’ courts have: déternined that 


wbidder.at an auction may retract his bid at any 


time before the article is struck Off. 
“If'we admit (and! according to the 


quoted I do’not see we can deny) that there 


is no contract ‘before the offer or proposition 


‘it’ seems to-follow: most. conclusively 


tin time:Before has ait. 
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“CASES: THE SUPREME COURT 
Dit st be because the partys: to whom the; 


~ ‘tract without the assent of both parties, eithen _ 
express, or implied, bat the ‘case. supposes:the | 
assent of one: party,:to be. wanting, therefge 

there: i is no contract ; therefore there is no 
interest 5 therefore the: party, had ton. 
‘ 


from. conceiving that an interest can. 


"respectfully supposed is: a. case that. can never! 


made, has acquired some right by this offer, but | 
it has. been,.shewn that. such right. can only 
“acquired by. a contract, and. that there is no con= 


doubt expressed, by the. court, seems t 


ereated by contract, without an assent either: ad q 
- pressed. or implied of both parties, which it ig ; 


exist; however: strongly expressed ‘ may be ‘the! 


offer, by whatever solemnities it may be clothed, | 
‘itis but.an- offer, sit i is. but a polticitation, buta 


naked, ‘promise, which becomes: binding only by: q 
_ the acceptance. The analogy is in nature. The | 
female blossom of some plants is beautiful aud 
- has, to a cursory observer, every appearance of 7 
perfection ; but. alone it: produces: no no fruit, 
concurrence of the male, 
give it force, vigour. and stability. 


Kemper, if valid-at all,iwas valid’ sale, 
purports to convey ‘avtract-of land for a consi- 
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mt terest by virtue of this transaction,’ it must ‘be 


he q as vendee. Met: ‘examine whether, any 
of therrequisites to. a. sale 'can be discovered, as 
applicable'to him: ‘There must be a thing'sold; 


and the:consentyof:the contract- | 
ingsparties.) It. would .require»no: very” subtle 3 


the-price canbe said, tocwist,.in relationto.a 


he 

re 

to.shew,that neither the thingnor 


: party. who-is iguorant of both... dropping 
| those, we will take only, the third requisiie,the 
assent of the-contracting parties, which Pothier — 
‘says: is. the very essence. of. the contract of 
and consists, in a concurrence of the: 
4 a ‘of, the’ vendor to sell a certain: thing, to the. ven- 
4 deat a, cértain price, and of that: of the. yendee 
to purchase, the same thing at the same ptice.”” 
ta It,will hardly be answered to this authority and 
to the, inevitable. deduction that must be drawn 
he 
nd 
of 
he 


from if applies. to the, contracting 
parties, and that here Smith did. not contract. 


Smith was not intended tobe, one of the par- 
_ ties to the’ contract, /he:.can surely: claim. no ins 

4 _terest under it: if-he was intended to be one of 
or, the contraet’is void, and thevother — 


gparties' have a right to retract their offer aswell 
= 
» 


Tsay, this answer will:hardly be given; because 
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istics inva contract dfeale, we have-seen 
= generally .in other, contracts. Pothier. tellsing 
sale may be-made. between’ persons.wha 
are absent, as well as those who are presentjang 
may besmade in-the former case by 
‘tens or messengers. . Let us consult this excel. 
Some: light-on. the case before us. 
consent. (he says) may ‘be supposed: to) | 
in this case, (a sale by letter) it is 
sary that the will of the party,’who has a 
_ to propose the,saleyshould be persevered in dik | 
his letter shall have‘reached the other, 
-thatthis other should. that he 
| in, as long as the contrary does not 
appear. But if have written toa merchant 
Heghorit to propose to him purcliase of 
fmerchandise ‘at a certain price, and before 
letter could reach him I write’a second declining: 
the’bargain ; or ‘before ‘that time I should die 
or lose my reason, in this case, althougl the | 
Leghorn merchant,’ ignorant my change of 
mind, -of death ot insanity, should haye 
answered: that: he accepted: the bargain, yet 
of sale. shall be deemed to shave 
place between us 5 becwuse my will notshaving” 
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| } chant received my -first letter andaccepted ity 


two wills: ‘the contract of sale 


¥ 


that’ Smithshoulhaverhalf 
ofthe land at thé stipulated’ price;'but, before 
both change their’minds and 
sale-conveying: it: to. 

if Pothier’s ‘reasoning (in whichvhe is-supperted — 

by the ‘authorities he quotes) be correct, ityputs 
an end, to the question. ‘Whe private actiofeale 


 spected Smith, until his assent should intervene, 

‘as was the letter to the Leghorn merchant,-un-° 

answered it, and both hadan-equal right to 
retract-until their assént'were given: Ifweare 
my . not mistaken, this court have made a decision ~ 
q on this principle; éven in the case ‘of a°notarial - 
act, in the case of Brognier Declouetve. Blangue 
a etval. ‘Several of the defend: 


of the plaintiff: or on his conditional 


propositions the: mutual consent :or:concurrgnce 


“tually Before the court and Kemp-. 


‘ 
ow’ 


given to Kemper wasias: mucha nullity; asire- 
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ww tiff to accept,: and actuality: 
sigged unconditionally : this certainly +could | 
have taken place, if an-interest -had: vested jm 
| Declouet before the signatare,. 
have. been wader some | 
obligation’ tovpay. ‘the: price, but it is absurdig 
terms to-say, ‘that: he:could:contract an-oblign, 
foreche:could: have ‘no interest until he:-had-hy) 
hhis-tissent contracted: the obligation, and having 
“no interest, Kemper and Duplantier, who werg 
the-only-persons who ‘had such: interest,’ might 
Gispose of it as they. thought fit... It need hardly 
he that the doctrine iplied assent 
cannot be atiall: applicable in this contract, whieh 
was an onerous, one. and: 
liable to an action for the price. 
have in the beginning ofthe argumen 
and forfeitures, as skouptions 
rule,.that no property can be’ acquired 4 
assent, but the truth is they only exist as such) 
the common law: is much more cons 
 fotmable. to the dictates reason 


7 
} 
) 
‘ igh 
/ ¢ ‘ 


. 
* 
A 
; 
My 
} 
4 
i 
. 
? 
aq 
— 
— 
a 
J 


oF oF LOUISIANA. 


4799, secondly, to 


-beyond:the: \casus federis, contained: 4 the 


cr, restricted it to the. purchase of . merchandise 


never intended that, by this contract. of copart- 


where. ‘he'thought it advantageous, ito the;con- 
to'deal i ‘in lands, Certainly the 
Vou. Iv. 3 


of utility can-enable one partner-to bind the other 

4 and the sale) for cash or convertible articles ; he - 


nership his partner should be authorised,-even 


 expressed'their:consent to accept Confining 
q myselfto the ‘simple question stated by the cyurt, 
that: *has been*the subject of: ~discussion, — 
had neither assented to, nor refused the bargain: 
butethe evidenve of his refusal is so-extremely 
ptominent, that I.must suppose that. the-court 
. directed the: investigation in this form, more 
throw light on) the: generalprinciple,- than 
 consider it question on which the determi-. 
nation of the court would depend:;)on this: head 
refer, first, to 18th August, 
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Len, ‘this contact, as the sale of themwouli bes ifthe | 
Sur one is to effected: for the'*benefit of the 
trade, the other is equally so>-yet it 


be supped if Kemper sv the 


Have a right to sell Smith’s landed: 
Corder: to "raise money to effect it, 7 


ject; therefore, to be attained by the actor & 
never bring it within the contract, if it werent 9 
within the contemplation of the cat the 
formed the contract.) q 

Whatever is: clearly expressed instra 4 


i mient is said to*be according to tts letter. What | 

is not-soélearly expressed, but which hay) 

- fairly be presumed from ‘the tenor of the whole? 

tochave been the intent of the parties, is said 

| within ite spirit. Whatever i isnot contained 

the letteror the spirit of a’contract, dots” 

within, and cannot ‘be justified andery it, 

Ina-copartnership for buying and selling mer 

chandise, | the right to purchase and sell thecom.’ 

non stock is, according to-the letter of the colt. 

tract aind the Fight to hite a shop for the 

of @xposing the goods to sale, though not ex. 
is withinits spirit. Is itthe wame thing 
‘with respect to the purchase of a storé?? I think’ 
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of laws have prescribed greater solemnities for 


‘its ‘conveyance and in an relating 
bothitoveal andpersonal estate, the former would 
always ‘be considered as the principal, the latter 
-ag-the subordinate: object; it is fair, therefore, 
conclude, that if the parties had, im:establish- 
ing commercial ‘house; contemplated a pur-- 
chase of realestate, for the more 


transaction of their business, that this important-— 


point would have been expressed. 

and obvious inconveniencies.of suffering one 
partner to bind»the other by contracts as fo real 
oy estates, need not be dwelt upon, when we have 


this conclugive argument to use, that no-contract 


for the purchase: of land is valid unless made in 


writing by the'party, or his attorney lawfully 
appointed. “Now, as Smith didnot make the 
‘contyact himself, apower of attorney must be 


‘ shewn in writing from him to Kemper, or Kem- — 


per’s aet cannot bind him, andi of ean give 


him ‘no interest. It must therefore, I think, be 
concluded that the ‘power to purchase, even a. 


‘store for the sale of the merchandise, is neither 
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‘boon the injnt af the partes, oo have ben ine 
portant:than personal,’ most, perhaps all, codes 
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.g:thousand times greater inextent:than wasiig 
gessary for the purpose of building storey that 
_it;was made evidently for the purpose of 
““Jation, anda: speculation ‘totally: foreign ‘tothe 
object of their partnership 5. -and that Smithhim. 
-self has declared on record in his: ‘petition-to,the 
Spanish commandant that Kemper, hadao 
‘to ~purchase,”. there seems to beilit-) 
tle doubt, reasoning on general principles, tha, 
-in this-case, the purchase must, be solely. 
account; the doctrine, thus laid down int 
this‘ argument, ‘appears. to be by 
» Dig. 17; 2, 82, .Godfrey’s note (ye. 32.) Ex 
gesta, socios vel consortes non 
Durnford Bast; 207) 

4 Dallas 122, president, ideal 
bond and confession of judgment’ executed by 7 
one. partner. for both, in the’ ‘following. terms 
There; can, be no doubt that, in the course, of 
trade, the act of one partner is. the act. of both. | ge 
There is a virtual authority to 
‘Analy — entexing into, a 
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Kine tion’ al tract of 
sr. question was a large of land, morethay 
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other.) But-this-principle cannot be. extended 


embrace objects out of: the course.of Keren 


trade. does. not authorise, one-.to execute 
deed:for. the,other:. this 
their, connection as partnerss,andithere.is nota 


So in a similar case,in New-York, 2.Caines 
255, Judge. Livingston says, ..<¢ It.is settled in 


England thatone partner, in. consequence. 


-igeneral. authorities. derived. from. the articles of 

coparinership,.cannot execute deeds for theother. 
Were it, otherwise, they would. be enabled:to 
dispose of the’ real, property. -of each other,:and 
to. create, liens without end; this.would 
“gender connections. more than 
they: a ady. are, . if not - Alte 

Int Day’s Rep.thi 


“to, a, policy insurance by, o one partner in the 


name, of both. A,case certainly: more anala- 


to. mercantile, ‘than the. pur- 


Moreau, for the plaintift The defendantie 
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succession’ or forfeiture, and’casgs, in whighithe 


which cannot be formed ‘without’ ‘the assent of 


Ge 
CASESIN THE, 


law alone perates) thete mpst:be 


all the parties, otherwise there-is no contract; but. 


& promise or ‘a»peliicitation, which ‘produces "tp | 
effect: and therefore till the plaintiff gave. 


assent to the’purchase made in his'name bythe 


{Phe proposition is Po 
may be acquired not ‘only by succession | 4 
Contract, but also ‘by the ‘obligations resulting” 
acts of a man, owithout any contract;: ag. | 
quasi contraets, terts and quasi ‘torts, accession; 


oebupation; judgment;: &e. 


- definition is the consent, of two or more 


toereate an’ argument. “Pothier on Obl. n: 


‘syguallamatic ‘contractsy” thé’ | q 
_ consent of all: the ‘parties is*¥equired for the per: 

fection of the’ contract. But‘it is otherwiselin 
quasi contracts, especially in that of negotioe 
“rum gestorum, which are formed by the: sole act” 
of the negotiorum gestor, without the\asseht, or 


“even the knowledge, of him whose affairs are’) 
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to'examine the various engagements te- 


salting sale, entered into by Du- 
plantiet the: defendant, in the name of the 


Kemper & Co. “We find in this 


‘act contract, ‘and a quasi contract. A contract 
ot sale between Duplautier and Kemper & Co. 
a quasi contract“between the: plaintiff'and 
thedefendant, considering | asthot 


» This act: betireen 
‘Duplantier and Kemper & Co. » For the ‘defen: 


dant purchases a tract of land in the. name of : 


the firiny for a price agreed upon. The act is 
“seeps the reciprocal assent of-the parties, - 
is required in all’ sygnallamatic obliga- 


agrees to sell to Kemper § 


the defendant under the signature of 


on partnership; agrees to pay the price agreed 
japon: ‘The. contract is- then: perfect between 
‘Daplantier and the defendant, and it wasno 
longer in the power of Duplantier to destroy its 
effect, ‘without a formal retrocession of the 
| fenidant, contracting in the same capacity; this. 
Mid not take place. This act cannot then be 
_ ‘considered mere pollicitation, promise not 
1: : yet accepted: ‘by the promisee, who is at: liberty 
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CASESYIN <THE. SUPREME COURT, 


Bast. accepted by ‘the vendee. > But the accep a 
tance ce‘is said: without effect, because: the 
Sum defendant could:not bind the’plaintiff his park 
ner, by a contract for the acquisition ‘of 
der their articles of insu: 
ciency of the defendant’s powers, may be opposed. | Pj 
_ by the plaintiff, and not by the defendant 
often: happens that an attorney. exceeds this 
powers in purchasing, in the name of his cont 
tuent, a thing which he was not authorised: 
purchase 3. but. it does. not follow: from: 
that there is ‘no. sale, no:reciprocal consent | 
the constituent: does:not ratify the. purchase, iim 
willremain for. the account of the 
till the constituent manifest his: intention, 
Fight to accept the purchase i is. in-him and cas 
be affected, even by the concurrence of 
of. those who made the. contract. — 
‘The act of sale* between and a 
supposing the latter: not to have had 
sufficient powers’to bind the partnership, q 
‘tains a quasi contract:of negotiorum 
between the plaintiff andthe defendant, which 
precluded: the latter from destroying, in his pri. 
"vate name, the engagement which he had. taken 
inthe plaintiff’s name, be, formally 
When any ‘attorney, Pothier, exe 
‘ceeded his powers, his in to 
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Given’ you a thing, on condition that 


rif 


Woter@ing’ t6 the ‘strict’ of 


ndopted in France, one could not stipulate or 


etter into an ‘éngagenient," in one’s own name, 
but for one’s self, and consequently when one 
ating with another, for tind pers 


‘the? convention was‘void. 4 Pothier, Ob: 


64, 65. But what conéerned a-third-party = 
might be the'imode: of of convention, 
‘not be the object of it Soo 


altho’ nothing could directly stiptilated’ for 
a third ‘the vendor mightbindthevendee 
following ‘question ‘arises: 
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might release you from your obligation, thethird 
person not being a party toourbargain? Pothier 
gays, the writers dividedion 


‘not disclose his own opinion. From: 
~ tion of an-affirmative, answer, ‘there would j 
no general rale, but. particular 

‘confined to'the'case of a donation’ or liberty 

towards ‘the third: person, not party | 
Contract, WhenIT give you'a thing; chargig, 
you to deliver another to a third person, 

distinet donations occur the one to you;- 
derives its perfection. from your intervention 

 aeceptance, ‘the other in favour of the third. 
ty, which ean only become perfect: by his f 
tance.- Till he accept, ‘his right 
and I may revoke what T have*done in his fay 1 
because the donor may ‘revoke:the’ donation | 
ter vives; sec: 2. 
authorities,’ ‘are not applic 
4 


cable to the présent’case. The défendant: did? 

not stipulate in his own flame, but in that of the 

~plaintiff, or of the’firm of’ Kemper "Supa 
posing that his powers, as.a partner, vere 


sufficiently extensive to bind. the partnership) 
purchase: of tract of land, he 
in the:situation, of an attorney, bes q 
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ind ceeded his powers, or of a person’ who had Gany 
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would ‘notbe null; ‘butisub- a 
whose’ affairs bis aihitertook to 
id not: usually:purchaie, the 
own; ‘and we say,’ that“on’ the contrary, "if any” 


a vightiion the “silo Which’ has 
made in namie; if it’appears to’ beneficial 
| How can this’ law reconciled ‘with 
tion ‘of those hold that’ aynegotionum ges 


and.me ‘a! quasi contract 'of negotioram geste: 


SPATE OF LOUISIANA... ay 
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altorney, Who contracts in the name of higiegn. 
stituent, and aceording to his.power, 
‘nul the contraot without the assent.of his.conai, 
tuents how-can negotiorum gestor, what - 
the Jatter has not? 

In the egge of a donation, in favour of thin 
person, the,donor may revoke the. donation 
accepted, for till then. no,right, is acquind 
donens the ous way diffrent ai | 
Aidt not sel-to,the' 


‘ofhim, in: ‘Whose. affairs he: interfereds: We 

already seen thts: attorney, 

pre 
/ to the: quasi contract | of ne 
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are.made, for third. “to: 
son, to avail of the:purchase.. 
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i; in Pothier, in: which 
disapprove the,contracts he: jas made in. 
hig, name. leave them. for his 
The constituent, has then, in such a, cases, 
right, of, sppreving, ox:disapprovimg theveontract: 
‘tame,, although. without his. 
gan thenfake,from, him.» sight which the: 
ives, How: camyit, be said the -a 4 


Dhe, Partida.5; 5, 48, declares formally that 
od a thing, im'the name:of 


brney MIS. cannot pe) answered: m the 
gi affirmativ a positive:text — 
w-—one:, will ed forin vain: ‘Pothier 
4: 
person tHE latter May take ; 


liver him the thing’ arid its fruits.’ 
Gregorio’ Lopez, int his upon thig 
ays that'the right-of ‘the /thitd: ‘person 
gtodnded on the quasi ‘contract’of 


rac dught to’ a 
Whose negotiorum gestor 1 ain.” "That 
acase the sale is perfect, bedause that recip 
consent which the Contract of sale téquires exists) 
but that'if the*sale these words,:'« you 
thing ‘who is absént, and who 
attorney Iam,’ then asthe’ ‘attornéyship 
exist, there consent,” but-that of tig 
tliat ther revok i 
reciprocal, atid simoltaneous. But, he ‘adda, 
that, if the vendor has: dealt-as ‘attorney. of, 
absent party, whatever expressions <miby 
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been Omith, an “absent: ‘person, 


; 


La 


Kemper cand: ‘Smith. ‘true the defendant 
acted imthe name of the: firm:: but it is 


ted; iat was a parther ‘The. contract.was.. 


then perfect between “the vendor and ‘yendees, 


‘Daplantier‘and Kemper & Co : partners: béing 
given each*to the otherteci- 
procally the power of administering: their-com-_ 
affairs. Code Civil, 395, art. A’part- 


ner Has -prima ‘facie, especially with- regard. 


persons, ' the right of representing, his 
| “Among 'themselves*they! may ‘in- 
has exceeded: his _ 
powers, and refuse toratify contracts whichiare 
foreign to their concerns, and whd'could not’ 
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such’ tothe persons with ‘whom he dealt. 


‘Phe observations’ of Gregorio Lopez: have: no. 


the present case: The: defendant 
@id-not take a bill of sille forthe account. of thie” 
‘calling himself his negotiorum gestor 

neither’ to the plai » calling himself his 
tomiey. He pure as a partner, 
“eount. of the 'firm.. Ifvhe acted within his powers, 
is binding on the firm he didnot, 
Whe contract isnot the: less: valid between 
parties.» -Duplantier ought: not suffer. from 
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‘The law relied.on is 


“may” ccept oF reject’ the bargain. In’ ‘the Yatton 
ease, ‘it remains in fal Yorce for the 

Bat it is the 
by the defendant for Kemper & 
hhissole account. ff. 18, 4,64. 
ai follows: 
for myself and Titus. Is the sale validfer 
‘the whole, or duly: for one half, or. absolutely 
‘void? answer, it is vain that Titius’ names, | 
he civil fiw did tot admit any one: to stipa. 
hap or-indertake any thing, except for himself, 
Pothier, Obl. 63. One cduld not, therefort, 

‘fora third:person, unless lie 
name, and hgil'powEr so to do, as attoriey, 
partner or otherwise, apd it was a 
nis. 1 Pothier,’ 1 

54, 84. inéaps of stipulating 
fot third person that is Grounded! ‘the law're- 
liedon.” 
On thig part ofthedigest. 


“whenone stipulates sum off 
ations Valid for what 
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is said inthe law; that the. person 4 
is vainly named, aud that 'the sale is 
valid: for the whole: and the reason’ of i it is that Sar 
the sale is indivisible, and: cannot be: valid for 
invalid for the rest. 6 Rod. Dig. 387. xe 
says, purchase for: ‘myself 
and a third party, without: authority: from. hie 
the sale is void as to him, and: the’ whole 
‘1, 64 above cited. Yet,asisob- 
in omnibus conventionibus in stipulationibus, 
4 is also what issupposed in 
4 code, art, 1449-424... Where itis saidjjthat 
one can. only take an: engagement or — 
ne’s own 
The maxim then that one-anvt stipulate for. 
= a third person'wastthe basigief the decision im 
tte law cited, to mich the purchase, 
which I had made: Titins and: 
ferent .one.. The defendant did: not purchase 
from Duplaniier for the: 
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for to firm of Kemper & Co. of-ihich he Wak a 
members He: didnot then stipulate for himeelg 


and third party, ‘having a distinct interest, and 


without, ‘any authority from him: bat for the 

Werther ee tighe od the 
respect, admitted in France with restridioy 

oine-cannet: generally: stipulatl in 
one’s own naine-for a third person,’ is furthers 


ratify the contract an@avaibhimself of it. Wilh 


| formal text,: in opposition to: it, how can 


- the pringiples of the: Roman*law be invoked) 
‘Howggontd.one, able to avail hime 
made in his name 


é ‘Weises dally: thing bought by sever q 
al persons, and when Poiffier ‘speaks of the right 


of-him, for whem.a contract was made without” 


ne’ distinction: on ‘the: different kinds of 
nor om the: nature of 
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Heemed..to have contracted -by my mterven- 

|. whoge:name‘a lanil..er 
purchased, bas: the sight: of being 
considered by:the:vendor, in theveame lightds 
if be shad purchased by-an attorney. How can” 


this right be reconciled with afacultyinthewem- 

purchase! to. ‘destroy. the. effect of: the» bargains 

imithdut the coricarrenve, and against the will of 

«theperson for whose: account it-wes made? 

| awafification isspoken of! Doesanyex- 

er &'Co. thie effect transter'could only be 
"destroyed by a-retrocessi 

Dipteater, inight Afterwards sell to the 

Acfendant ‘alone, orto any other person. . 

Whing of the’ Kind place. “Duphiitier 

has madé a second dale to thi thie ‘defendant; ‘With- 
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and. Abe seconds. But here the. record 
that, the,firm were,put in possesgiony. 
nuary and Decewber.1800, the defendant paid out 7 
of theirifande,} and. as’ a,,.charge: to. which: they 
were liable to,.the costs of the 
those of :thelimproyéments he made on the 
Besides it: would-be necessary to examine: 
ther’ the -secondisale to Kemper Ca.; 
repetition or confirmation, tather.than a 
the private signatures of the parties, it was per. d 
may .as validly be: sold in’ | 
‘this manner; as by an authentic: instrument,:. aud q 
the clause byswhich the, parties-agree 
anthentié of sale executed of the 
whichi has been sold by private deed, adds: nos 7 
thing 4o,the-validity of the sale, and has: no. obs 
but torgive ityanthenticity. 


ac Ths, gestion « Ay 
is the only ne whic appears to demand 
“their attention. “if. we. prove. beyond. 
‘doubt, that sale by, ‘Duplantier to the: defen 
dant, i in, the name of Kemper & Co, wag: 
binding on the. firm, all other questions | will be- 
come ¢, unimportant nt Tf the defendant. had. “thn 


purchasing Jland, for the sale 
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nerships, and. commercial onesiaire not ‘excepted 
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as 

from it, that a partner binds: ‘hi oopartiaers, in 
albaffairs- which are’ not foreign to'the partner. 
er 
r- 
in 
ad 
ve, 


may. relate ‘theretovs the 
contract a debt,. private to himself and. 
. absolutely foreign ‘to the partnership, it is not: to. 


‘signature the, firm: does not-bind.the 
egpartners, when «it appears, from the matureof 
contract, ‘it does not:relaie: ‘to its affairs, 
| Lwere, ‘to-put the signature ofithe firm tothe lease 
of a’ tract of land, my private property; ‘which 


from. ‘the: stare, of the contract. which I 
make: ‘with copartilér, the cobject'of itappears— 
not to. concern:the partnership, as improvements 
to his honses: smaking'no part of the. partnership — 
property,-the/siguature of fitm ‘apposed to 
thejcontract will ‘not vende it partnership con- 
nF tract, while the object of it shews that ‘it is not. 
| notes a te contrat de 


Be Mg i 
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vad 


be-paid out: iof tthe partnership 6 Rod. 


ws 7 ing the: assent of the vendoniand vende. Distt. 

consequently be avoided only by aires 

trocession, which: did not take places: 
is ‘a clear principle,’ in vegard. to all part: 
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then-less by. any particular 
articles of parinership, than by: the:-nature of tg 
_ the partnership, tliat we arextojudge, “(at 


dna, coningos for he, 


| being merely, oral:: that 4 


mature of the affair and its 
it then for partners: 


the firm ? Is it: necessaril} compelted.to rent? 


the: firm should intervene? Surely’ 


partners, binds all the: puxtagrs—provide 


contract,’ and-its connexion. ‘with ‘the? affaira af 


‘in regard ‘to third persons). whetlier 


nership. For otherwise. the interests. of 
who deal with a partner, under. the 
the firm, would ofiea be in jeopardy. 


‘duction of thencis seldom required; it | 4 
ten be: ‘impossible: “many: partnership contrady, 


made by a partner be regulated: less by convelk 
tions _Kuowa onty to the: than by? ‘the 


fnterest of the’ parmership. 
dwelling:house, or ware- -house: for the uve, of] 
Would the purchase in such a case be held: fo. 
Peign'to the:affairs of ‘the'partnership, and ‘will 
requitted fer its p that every: indivi. 
“The ‘signature of ‘the firm, apposed ‘by one I 


the: be not evidently foreign 


aH 
| 
\ 
< me 


i 

‘ 

“ 

. 

- 

< 
( 

= 


oF ‘THE STATE or LOUISIANA, (489 
When: Duplantier contracted ‘with the defen. 
clearly saw ‘that the purchase ‘was not 
foreign to the affairs of Kemper | &'Co. who were 
cxélianging goods for cotton th the seed, 
whom,“conseguently, a tract of land was useful 
_, Was ‘unimportant for him to know whether 
gpticles of partners’: ip ‘between the plaintiff 
4 to which lie had no access, contained 
special clause in’ this respect. He received 
the signature of the, flat, and it ‘sufficed to him 
4 that the ‘Contract was. not foreign. to its affairs, 


in order to create the ‘éxpeétation that b 
| “Phis being established, can ‘it te 
with any hope “of sliccess, that the’ the 
was bound by the signature ofthe firm to pay 
» the price agreed upon, and though he. 
the deferidant may claim the: pre- 
of mises as his individas! property, under the: pre 
a tence that the piarinetship arti¢les did not autho- 
rise him to purchase them, would be the first | 
time thet mandatory. would per he had 
q is.to be remarked, that the 
ticles dockate “It’s affairs shall consistin 
the sale and exchange of merchandise’, but it, 
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Dersroxy, J. delivered the. opinion: ob 
court: * I. Inthe discussion: of. the first ques. | 
tion, the courigek for the plaintiff and appellee, 
have appealed téiprinciples of. incontuovertible a 
truth aid soundness, but the application of which 
the present case is by no means: obvious, 
‘that no offer or proposition, tending to a conttael, 
‘can he binding on the person proposing, until the, 


dist ne contract, without the cotiéurrence and q 
| multaneous Will of 


the: for’ ‘appellee have been reason. 

‘ing throughout, as, if ‘Duplantier, the seller, 

one side, and the appellants ‘on. the other’ were | 

"parties to this suit.’ ‘The case of ‘merchant, 

proposing to another by letter to sell him ‘mer 

chiandise, ‘at’ a certain. price, and witha 

Proposition on before acceptance, is quoted 
relied ‘on, as one, which bears 'a, strong: resem. | 

plance to this. Duplantier must then be the| per 
the proposition is made. But does thal 
-with’ the. fact ? Is there i this case ‘any featare:. 
which warrants the comparison? ‘Surely. not. 
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- the parties to-this: suit, made an absolute gale. of 
that lanid fo thie partnership of, ‘Kemper & ‘Sinith: 


Sune 1816. 


the éontract was: perfect and complete. The 


right “of Daplantier on the land was - 
never te réturn, unless by consent of the 
say of Kemper at least, and through 
regular: recitiveyance of thie property. Du- 
then could: not retract, and his 
attempt to sell again a which 
transfemred aud delivered, is 4 nulli-. 
unless; as wel shave: heretofore said, iti ip 
a confirmation, of the. first salé, 
Tlie qiiestion: may, therefore, Be : 
Can the;purchaser, ‘who bought 
and an, 
bargain for himself, before the absent 
fo accept? 
Phe strongest. authority wits. can be found 
in of the affirmative, i is, the Digest, 18, 
est. mihi et ‘Titio emptus. 
utriim. tn partem aut in ‘totum venditio 
consistat, an. nihil detum sit Respondi, perso- 


| nam Titii sipercacuo acétpiendam (puto )ideo- 


qe tottus find’ emptionem ad me pertinere. a 
By the ‘Roinan Taw, no body could ge oe 
person, without authorisation. 
3, 20, 1. si quis. Therefore, when a stipulation 


person, take the whole > - 
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‘cals by: THE 


Pasi had. been made by one for himedif and: 
stipulation was, for a thing divisible, aga 
sum mondy,, the 


~ sented, it is/asked what will be the effect of the 


in favor of third persotis, differs al. 


»conttract: was valid for' one. 
half i in favor of the: party ‘stipulating, ‘and null 
“as, tothe other moiety. In the Case, here: prow. | 


» sale of an immoveable, thus made in favor of tito 4 
persons; one of whom only, stipulates, and itis 
decided, that the whole estate is acquired. to the a 
party. stipulating, Because, ‘says Rodriguez, j ny 
his note: upon’ ‘that law,* *theltsale ig indivisible, 

question settled by this is pat 
that which, arises here; the of Titiusio 
accept or is not the subject." “The validity a 
of the: sale is made the’ question—is at valid 
whole” or if part, or is nullity? Perhaps, 
this question arose upon a pretension 
the vendor to take the property back. 

Bui'what will be'the use.of that law ? not 
lawi in thig country ‘the Spanish codei in 


r from the Roman: By the’ precise dis-/ at 
position of the Partida 5, By 48, ainy: person’ may 
for another, and the petsony in whiose favor) 
thie purchase i is maile, avail Himself of 
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7 _simpliciter et nud \pollicitatione quis promittit 


guod nostro regno ex 
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law 3, tit. '8, book 3, del ordinamientd, the 
obligatory: Hodietamen, de jitre regio bene qu 
actio Ni'tertio, et sic corrigitur ‘in: hoe 


7 imo God magis est nediim precedit; 


tertio ‘absenti, sed etiam’ quando’ 


which Sarticle the following. comment is’ ‘tobe 
found in the additions to the same’ chapter: 
jure regio alteri stipulari ‘posse 


Cuthievex, Mationzo, Acevedo, Cebillns et. 
no. 8 onthe 7th law: part 
Phe general ‘opinion of the Spanish’ jurists 
predicated upon the law: 2; tit. 16, books, ofthe. > 


|. Recopilacion, de Castilla, seems:  therefore'to Be: 


ing sofas to soy thaig if the 


|, in favor has been made'insa’ 


instrument, itgives the right of.an exécutory 
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este of the stipulation sit only contends that the ot 
it ig not to take place .before.. the 
independesitly of any comment 
“disquisition, what can be more, explicit | 
itself? Obligado. UNO. okra por: 
-ocontrato, ude otro moda, debe cumplir 


third person, uncounected. wath any. right-acguiy 
§ect. immediately-under our consideration,ite Wil; 
stipulation: made in favor, of to persons 
only: is, present, at the.time of: making the 
contract, ig:iteelf, particularly. mentioned: byithg, 
same author, in: ‘he following 
removes ‘all doubis. as to, the validity. of 
stipulation in fayor ofboth, Dubinmdantum 
decem, an ista stinulatio: et pronitesio, valeat, de 


sast’n, District. opinion: that such a stipulation is-of no-effect be. 
a Bast’n, District. opinion: that such a stipulation is of no effegt be. 9m 
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taxtum facta iw persona utriuaque in 

decem, unite de jure communi valebin 

soni stipalatoris; pro mediekate, et'sic quingue's 

Hievins medigtatis sibicontingentis q 

es, Hodie tamen de jure regio va- 

toy and inthe to thal names, stipalan- 


tem: copulative, sibi et,gartraneo, tantwm ac- 


a stipulationem/de jure communiysecyswero 
jure regio, ut: hie vesolvitur comprobaré fia: 
ight is "there given byte’ Spanishlaw'to 
absént person in whose favors stipulation is 
bene or for the, joint inderest’ of him and ane-_ 
"ther person,.present at the'time of 
In the firstcase'some authors-are of! opinion that 
the stipglation is.ofnoeffect, until itieaceepted, 
‘tho? the general doctrine be that such: 
is:not necessary: But; in the other case; that in 
4 4a one of the gbligeds, noquestionis madeastotie 

validity. ofthe, contract in:favor ofboth, and the 
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Bain: District person} forthe purpose of giving this 


effect: ~against the: obligor is not even: thought 
to the-consequence of a refusal.on: the part” 
of the absent’ ‘petson, regard to the’ “party, 


‘who has‘tndertaken to. contract: in the naine, 
both; it isnot qiiestion to be examined: ‘in this 
case, bécause, for the reasons adduced im 
opinion, we do: not think that” ‘refusal! has 
‘taken place onthe part’ of the appellant: 
enitirely unconnected the appellant. 
to make a purchase on the acchuntof'both. 
that, even if.such ‘was their: 4 
‘situation, the contra¢t entered. into:by sopel al | 
would be valid, and wouldgive’to the appel- 
lant, aright to one maiety-of the property: bought: 
when we consider that the parties: were part}, 
ners'in trade; ‘at the time this contract: wagten+) 
tered into;inat only the above: principles apply to. 
the ‘case with additional force; >but others .comé 
to their aid, which put the claim of tie + 
in a still, more’ favorable Tights: Dy 
‘Partners in:trade forthe purpose of transacting 
the-business of theif concern; are tacitly vested 
thenecessary power to bind the'parinership, 
in.all such contracts as:are within: thélsphere of its 
commerce. Within hone: paring 
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ever. he doesis obligatory on them, If he'trans- 
gresses:t those boundaries, he places himself. in 


= 3 


| situation, of an attorney,’ who. exceeds his 


Bat, are the acts attorney insuch 
Mid by: ‘approbation of aig constituent. “The 
abtorney, says our ‘code; cannot’ go beyond. the. 
jimits of his power ; whatever hedoes in exceeds 


424, art. 24. That ‘doctrine is the same. 
‘ which existed before. Curia Phillipica,. 
20. The appellant-then has a right to 
and accept the ‘purchase of the'land, which 
the’ ‘subject of this. action, and the appellee 
pretend that bectuse he exceeded hs 


- 


valli of his owh acts? “Powers of attorjey 


and’even by letters. They, are the title of 4 
attorney: against his constituént to prove, 
q 4. should it be denied, that/he acted with due‘autho- 
q tity, and to make the constitnent responsible 


that power is ‘null and void, with regard 4 
the principal, ratified by the latter, im 


that fie exceeded his powers? Can-he object to 


be given by instrdménts whder private sig- 
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should be pennitied the char 


having: contracted ‘in’ the name:of" his principal, 


 to.say, that. he. was not authorised; he might, 

‘should: the«bargain turn out) an’ advantagedus’ 
apply-it to his own: benefit.” ‘To thatief: 

fect, it would be sufficient to eonceab or 
_the evidence of his authotisation. So between’ 4 

(and:-be. it-understood, that we 

nothing; im: this case. that would justify any: 
allusion to the: parties),” Ludependently of the: 

powers derived under the” articles: of. 

Ship, authorisation may. be given by one to: 

other by-letier or ofherwise : and if the partngy, 

thus: authorised, should. wish. to-enjoy alone'thé 

~ benefit, of. any advantageous’ transaction} made | 

under. such authorisation, nothing would be more” 

easy, for him. than. 

aremade ‘with the only view. to shew how! 

is the rule which does. not admit 

contradict his own deed, a rule, which. 

«here. with: particular force ‘for the act of the q : 

party imports the coufession- of a-facty the prod 

of. whichmay. be iw his. power alone.: We are? 

opinion: that: the appellee, after having 

lated in his contract,. inthe naine; of the’ partner! 

Ship, cannot be- admitted. to say: that re v was no 
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expressed, in-onrdirst opinion, we should: “think 


that the jadgment. thig, case: ought 4 
q not to. Bedisturbed : Jbut,.asit further-appears 


ag 


q to us,,thatyat the commencement-of the = 
the Spanish. governor of ‘Baton-rouge, 
mentioned. in proceedings in this ease, 
> premises were in the hands» of the) 
‘part of the partnership stock;).andithe proceed- — 
in-the said. suit before the Spanish gover- 
“nor, whereby the appellee was dispossegsed,.ap- 
pear irregularand illégal itis ordered, a 
ed and decreed, asfiejudgeofthe fourthdisiet - 
to have decreed,. thatthe appellee be 
tored to thie possession of the said tract of Jandy 
described; .and'éel: forth: in the’ procesdings 
in this case, to be held:by him as part of thejoint. 
(4 stock of the/late partpership between him-and’ 
the appellant, John Smith, until the final settle? 
ment aud‘payment of the saldpartner- 
Amdy-that:a mandate; do issue. fomthis 
court to the court of district forshepar-” 
| ish of Pointe Goupee desiring the said couttforth-— 
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mnion 


onthe ground By thie a 


‘Tt iain proof that she. 
 ingolyent, at his surrender, ‘but the 


wt 


ing, bysproceedings, which are "recorded in 
a other, hand, b he avers that he bought this lay 
publie-agetion, and has a legal title, Uherelas 
of this allegation, he produces i in Vie 
denge»the record.of a former suit brought again) 
by: the; appellees, in-which, they. set forte] 
thathe purchased from. them, at public 
intheiz capacity of syndies of Dassuan’s creditors: 

the slave, now in dispu te, for thie. int of 
able in March 1840, for ‘whi ich be was to gives 


en 
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had. been made 


loging that they ate not, dulje qualified: to 
dics of the creditors ofthe insolvent, 

incline, “indeed think hat’ of 
creditors convened ‘by'n court of justieg are: pant 
‘proceedings, the whidle eonrse of 

oy the of duicio de 
all judicial proteedings — 
bp. conducted th — 


wad ‘disposed to" believe 


~ 
a 


hetursis round. and: aliegesithah 
her by virtue of a made tome 
tiffs ih their ity of syndics, but being aware 
ihat such a@laim would be disre 
viously pleads to the: persons 0 aintifis,4 
ki, 
‘ 
at 
5 
4 i 
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‘But we do not find it 


CASE. 


fromthe decree pronouncing; it, 
his: first;demand brought @ 


fis. Nothing. 
he: was persorilly called tot thie 
_ meeting of the:creditors,. bul he certainly. had. 
the publication made thro’, the news: 


and: consid@ring that he, lived,ont. of tie 
jurisdiction: of the courty:. hefore. whont: the, a 
‘ceedings of bankruptay;were pending, that ought 
toiie'deemed sufficient.’ Febrero de Juicios, lid. 
3, sect: A, . nO. ‘48.at the end. . Besides his own 
conduct shews his. acquiesence in the proceedings: 
of the creditorg.” his answer to. the firsts: 
far: from contesting. the a ght | 
he: 4o-the merits, and claims. from. 
ir capatity, the sumdue-himby the es. 
the insolvent. The homologation ofthis 
ought. certainly ta be, considered.ag ™ q 
reg judicata between, hiin..and’ theyplaintiffs. 
to the mature of the the ‘appellant; | 
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in dispute by the judge of the of 
acting as ductioneer. By the 
"process verbal of that adjudication; which the © 
fendant has'offered im evidence and which we 
thine ought to have been received, that. 


that it was’ of 
tion, that: the give: 


can bé'daid to have been 
them? “Hence the: deferidiint being 
to pay ‘the price of this adjudication, denied 
niade the purchase, ‘and suéveeded 


‘possesion’ Of the” slave, by virtne Of 


title! wale then disclaimed cannot avail him. 


the ‘act of only one of the: ‘nb of 


ive 


Se} 
; we: " 4 

t 

2 a 
“ 
A 


OF é 
nt ; 
i 
' 
‘a 


promissory note duly protested. 
the circumstan- ‘thé-answep dg filed: by his executor, 


notthe endorsement, was in the handwriting @ 
Yestator, Went ‘shout collecting other informe i 


the teétator had really sivell ‘ihe 


convineed that t ture'indispute was,” 
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CASESAN THE SUPREME’COURT 
LECARPENTIER vs, DELERF SERRE 
New-Orleams, 
| 
| 
3 
| art, 226) to: compa 
— i with others:acknowledged to 
“4 we 
J 


objected, but. his opposition, being overruled 


comparison from handwriting; is nobareféres; to 
if he can he mit report 
if he: cannot, be must declare it: any 


and, reversed; and. that the-cause be 
manded. with, directions te the judge to ae: 
w and notte 


y, 
‘ 
Pailletie'for the Denigforthe defen. 


| “4 Marti, J. delivered the ‘opinion of the ¢ court, 
The plaintiffs and. appellants instituted this suit 


tore tract of land, which they claim. as 


3 is by widow and: ‘heirs of Thomas Randal,’ 


ob- 
It appears from: the judgment of the distil 
courts which is admitted contain all the. 


ial facts of. 4hie* ‘case, Vand” is to’ be*taken’ ag 
of the statement ‘of facts, that-the defendanis 
appellees: claim title to, and { hold the proper 
_ ty in dispute undera: sherifP’ssale, made in virtug 
ain execution ‘issued on ajudgment obtained 
“gainst Thomas Randal, in but 
issuing of it until the final'sale ‘of the 
property under the execution, were’ irregular, 
‘The land it seems was sold at one year’s creditjy 


the deceased, brought, suit,against the 
chasers, the | 

In their answer tothe first, suity they 
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gularities.ia the judgment.and execution 1 
the:deceasedy Thomas' Randal the present 4 
‘plaintiff insist om. these. irregularities, i 
entitle themselves'to'the recovery of the 

having been illegally sold, ‘and.jlie Gon- 


Hate, now. gaimed according to their. respective: : 
“| rights, by his widow and: heirs, having been.re- 
appointed under. the ‘laws. of the country, 


asthey then existed, allacts legally performed by 
tifentin respect to the estate of the deceas 

be considereal valid. and binding:on ... 
heirs, Tt was thelr daty:to 
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male by of an execution 

thority favor of thelegality 


and elect of a prior judgment, 
parti es, and.qu-the same matter dispute? top 
| Ahis end: the- administrators fairly 4 
whe: now claim the estate) 


»-Duncam for the ain, Turner forthe 


court of admi- court ~The’ plaintif-and appellant, as OWl 
to une Oftthe "brig Tames Rinké, of ant 


orf thé tliat the property’ was hot 
But of admiraliy, 
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ted was finally settled by the supremé 
tional judiciary, whoipronoimced it tobe law, 
E  Itis contended by the defendants that thisde 
cision ought to be given not only in the courts of 
United States, but also. those of the particu- 
dar states : because itis grounded: on the law of ~ 
a law which’ reigns, over tlie’ wholeof 
“dhe. United States as. one nation al 
to be constriied in the same 
on the the ia maintain 
the decision the supreme. court is. 
grounded on.any Ofthese general principleswui- 
voeally recognised by all nations, butonsrale- 
-adgpted in England and proscribed in othercoum- 
tries; that as ‘such’it ought not to be considered’ 
3 as an adjudication of what the law of nations gen- 
Wecrally is on similar subjects, and that its authori. x 
ty ought tobggonfined to such of thetates, the 
particular laws’6f which are not repugnant to: 
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perty capturedto he enemy’s property 1s gon 
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force‘in his dominions, But, if such refusal haa 
jae a not takenplace, the sovereign is suppos sed to haya 


find it grounded on these principles, the oghe 
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East’. sve torbia ite: 
that the decision of the supreme court of the Maj. | 


is that: the first question, tobe 
hefeis whether or not the doctrine | 
ed by the supreme ¢ court of the United States ig ¢ 
conformable to the rales‘bf that. general system 
jaf national justice, which | governs the a 
al civilized nations towards each othér. Fonit) 


must inevitably: follow that. the autho, 
one to the sae onal 

principle of the law. ot gations, with 
to foreign judgments general is that when” 
‘they haye been pronounced by aco petent court, | 
‘they ought not t6 be inquired info, but hk 
‘bé.gvery, where. deemed conclusifve between 
"parties. Vattel ¢ ch. Us art. Mart 
4. 8, ch.. 8, sect, 20, 

“Po this rule a sovereign may. 
and i in that case thé foreign judgment is withouiay 


acquiesced in its observance. By.an application 


aa 
Hib 
2 
t 
' 
bd 
pes 
: 


guiit which is prosécuted in remy and’ it 
The ns, to his 
te present inquiry. The only question here is 
the principle established by 
of the United States, 1s to the concliisivés ago 
of sentences of foreign courts of admiralty 
Atotis to these ‘sentences tis onan: feelno 
OF the which judgmentset — ie 
remé tribunal of the couutry, declaring’ 
the, how: of nations; ought to have, there dan be 
.denge of, other governmenis,, the. United’ States; 
nation, can have but one rule of. conduct to-. 
“wards the ‘others, In that code of national rights, 
the law of tiations, each iiation is consi- 
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the particulay states are nothing. 
dt has béenfargued that in the law: 
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of laws: which, prevail in Francegit ing 


‘been inferred that in ‘Spain alsosentencogof fo. 
courts of admiralty are deemed conclusive, 


may-go further and suppose that by the g 
tive Jaws. of Spain such-sentences are considéred. 
existing : yet this. will not: the. 
-Jeast’alteration in: the Position here established 
For whatever could be. the understanding of they 
of nations in Louisiana, while under the goug 
of ‘Spain, she Tnoment it was annexe 


of that body-which fgems the ‘American 

which the doctrine established byghhe 

of the United States is founded : after hays’ 
ing said that we consider this: decision as bind:’ 
are 


of the: district court be affirmed. wil 
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delivéred the opini jon of the court, ay 
ul judgment of the district court ig i in the 
enteréd-in favor of thegpetitioners, for the sum of 
8635, 84; together withcoste of suit. 
> law is cited : «reagon andthe 
defendants argue that the: jadgment is 
tutional and therefore:a mere nullity. 
--The constitution, 42, art. 4h has provi. 
x dedethat, “the judges “ofall courts*within’the 
shall, as often as it. may be possible #6 to do, - 
cular law-onihich such judgment may have 
rendered; and-in Aut cases adduc® thereasoms 
which theinjudginent is founded.” 
reasons orally in giving judgment, that theymeed 
q not be. embodied in the judgment. itself and 
admitting this to be necessary, the omission 
anerroror fault of the judge, for 


"The, -constitntion requiring a reference i in. 
definitive, ju to the particular law on 
iti is it is. that 
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it. If the judgment be written and the referenca™ , 
ag often ag miny be possible, only. Now, | 
when itis not made; thosé who are tp” passon 
éonduct of the judge, in case he be prose 

therefor, may make a inquiry, bot cou 


‘whom itis Péquired to'¥everse a judgment 
Taw is.” “Obviogs, was’ impossible” to the: | 


to refer.to it, on thé score ‘of 
‘been ignore tof it. 88 4 good judgment 
dered, actording to the judges" Me 
“derstanding, ought te ‘be: Supp 
reasons, however, are t be’ adduced 
cases : ile deuront dans tous cus les” 
Giver. ‘The ignoraiicé oft pose 
a judge not bred to thé profession : 
in others: but it can never be 
med that a judgment Was rendered without Hes 4 
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to bein thejudgment, but that therrensoll an 
required tobe adduced only, without saying 
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e judement to ewhich a. 
éontaiti any of the reasons gvhich influenced the 
it add that whatever,is unconstitutional is yoid? If. 
le a jadgment be. rendered, if'a:law be passed, wo 
any other, than the legal; latignage—if anindict- 
and dignity of the statémit a process be not ihthe 
hanie of the: -state, caniithey” have any 
power in ovr government is derived from 
‘heoples thy delegated it by thie: 
tion :-and evgry provision that particalar = 
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one, must be annulled, avoided a andtevers- 
e is remanded to the district 

with dir ions. to the judge to give judg. 
ment according. to thy gonstitution 
the par 
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ace the reason on which. it is founded.e 


_-Maruews, “aelivered: the opinion of ie 
pointing them. which the syndies of the 
suit commenced by Mary M, Damontel againgt 
the syndic of Leboucher, anotherbankrupt. 
right. to receive for the“use of 
thotisand dollars; which, it:is cohtendell 
_on their part was fraudulently tragsferred byDa- 
ckeylus to Mary M. Dumoniel, by procuring 
assume the'payment of it to } | 
wiolation-of claims of said creditors: 4 


‘Be everal bills of f exceptions, taken by 


selot Madame Jumontel, to opinions of th dia 


| 
2 
: 
— | 
‘ 
} 
«| 
HE 
We 
Jip 
| 
3 


Mieexception which it is-proftr toy notice 


 firsP'is, that taken to the opinion of tlie dnt 
a favor of the Trovart ahd Pail. 


tis admitica thatthe proceedings had in thet ‘ 
-hibited;-and chow that the,persons claiming to 
is intervesie were, inthe figgt instance,!provision- 
_, of the estate of said Dakeylue-that 
| “afterwards,- at a meetinggof the creditors, ‘syn-_ 
ver been appto¥ed or confirmed by ‘a courtigf 
bt competent jugisdittion : the proceedings of the 
~~ being:admitied, by.:the counsebof. the interven. 
provisional syndica, ‘ceased onthe nomination 
the creditors to the trust of permanent 
it is necessary to inquire: into the rights, 
"aL powers and diitiés of those who hold anid exercise 
ftthe opinion of the below, on 
this. pottit,- is therefore to be-% 
thes following. question: 
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f the trial_of ; me up with the East’n. Dis 
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legal administrators: of the estate faim) 
sbivent debtor, befote tht-approbation and, cons 
firmation’ oftheir nomination ?- When: 


‘nated UY the creditors, of an 

offtcessio boiiordm, syndics are, | 4 

ther-denothingtion, the curatores, in such 
known tthe Spanish law, whose nomination’ 
the part of the creditors. must be approved | 

confirmed bya court or, judge of Gmpotent 

authority. The. ation is good, if. ma 

by. #anajority - ofthe. creditors, in, 
--though.it should not be in numbers,; 

wpprove and confirm if he considen 


persons fit for the trust, ‘andithere has’ beg 
teand or collusion in the business, 
Until the approbation and ‘confirmation of tig ¥ 
weadiscover no power conferred-by 
om the admiristtator, .no duty’ of bing 


Buty-after the ednfirmation,, onsidered. 
the-double capacity of depository and curate 

ad bona, and ‘his, powers and duties are fully” 
which may résulf from the want some 
cy to administét ‘on the estate of the bankru 
the 'périod “of the’ cession’ anf the: 
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pereéive eit, ip ‘the. same” 


“Tight im whieh to them: ‘andy if we 
it? tis not.for apply the remedy, a 
Altho’ the authority ef syndics is. pMincipally 
create by the appointmeitt of the crediore, for 
they are Bund. jo dict, andiis 
* somewhat, analogous: to that.of anagént. or at- 
“torney,:: yet, we are.of opinion that 
ent | AY plete an@jwill not warrant them im prosécating — 
nif n ted, without the 
Itig farther nassted.on, 
interWening party, that their want of capacity 


cially, pleaded by-Madame Dumoniel,” and. that 


our courts, in civil cases, 


requires the @fendant to answer. every material — 


facts, stated inthe petition; without evasion. 
al ‘inti claiming the interference of a court 
| of justicg, either to. ensure his rights, or. redress — 


to, prosecute. their suit, ought to have been espe- 
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when they ‘are denied by the defendant: 
a principle of law, that a person, who sues 
in right of aniother, bound to shew,his auth 
othe general ‘ide ial, in the answer of 
Dumontél, is, sufficient tp require of the | 
"appellees, "to shew Tull pewerfand autho 
proceed. imthe'suit,” ‘a8 syndics or 
Tegally empowered,” This théy have not 
We are: “therefore, of Opinion that distin 
court erred in, sustaiming the pétition of the it 
party’: their appointment as- 
| 


“in consequence of which, it’is ad. 
tia decreed, that the judgment: 
. court be ‘annulled, avoided-and revers 

and the’ petition of the intervening 
beidismissed with costs: and it is; arther order- 
that the ease be remanded, for trial bes 
tween the original parties, with instructions not 
 to-allow the syudics of Dukeylus to intervené 
jn the cause, “before their appointment 3 | 
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and appelites, a ag the inheritance of Whi 


they stale themselves to be... 


4. "The legitimacy of 


i* Sylvia Tumball, Holsten’s wife, 1s instity 
from Be: White's: -will, as belonging-to 
7 Tn the course of the trial helow, sundty excep- 
livered on poinis of law, 
"The first was on the 
of the fiiation of the plaintiffs... As As their 
legitimacy depends on ggtablishing them 
to-he their’ father, which is. ‘said jp:he shave taken 
| in’North Carolina, weithink that theidis- 
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“Manabe, delivered opinion of. the} Warrs 
| The laintiffs and appellants. 
tain property, in in the posséssion ofthe defendants | 


ntiffs is denied. 


Tie will of D. White is-set up 
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East'n. prove by parol ‘gvidence the fact sha 
or such circumstances from the existence | 


Whites they.- are! not | his only ‘heirs, ‘tid cotiges 
“-quently-have no right to demand the whole inheg 
“gitance. prineip pal object, of the 
» gythe stuity’ ‘being to annul the will of the d 

and tobe: allowed to Partake of ‘the succes 


dantsyjand such heirs of his as cannot 
to onr be of histinherit#inc 

are of opinion the district 


counsel tothe gpinion of the district court, inal 
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mitting thé deposition of Mrs. 

tainly not well founded,on the ground fakeu 

OD. White's dstate : for 
_ timony- title to themin 
perso than thedeceased or herselt, 
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Pelency ot credibility witness. But that 


‘the ddmission parol evitle evidence of any other 
title to the property i in dispute, in ‘the appellees, 
that which they | detive from the. will 
rhité “4. Because they have not alleged it. 
2. Because they 
estate, agreeably to. ne 
of a.competent tribunal. 
The answer ooataing.& genera}: denial of. al 
1 the pation, dog 
yalidity White’s sand the. defendants 
state “they. axe justly legally entitled. to 
perty whereof hedied possessed.” If the.w 
we. good. valid in. toto, 


‘the defendant Sylvia is entitled to all. the pro: 
perty of the testator, being instituted his.sole 
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therefore to be taken as a claim of title, distingt J 
from that*derived under the will. » if it 
appear clearly that. Mrs. Holsten has. accepled 
“the property, an inheritance from. D. White, 
opinion that ‘she ought+to be estopped | 
from pleading onproving anyajtle in herself, dig.” 
tinct or independent from his testament, This 
however, is not. found to be*her - situation) 
property. placed in. the hands @f, her tims, 
bend, on giving security to.finswer fomit,. 
cording to what might Jbe decided by, the 
of the Spanish government, then ex ex 


claiming the estate“re boxind to snake. 
their title against the Tegal possessor, and in} 
opposition, the latter has a right to set up and | 
sprove, legal means, any title-which may 
"feat the,claim ‘of the plaintiff. But, it 
of this court, that no parol evidence 
to have been admitted to destroy the title of | ” 
testator to immoveable property .and slavesanil) 
thie niere personal property, yet, 
t6 us 99 vague, undefined, amd 
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‘and, of ownership by: sa 
during his life, even to the solemn get of at- 


a Let us now. the pil: 

» On the question* of ‘which 


of fact, is some conteariety. of \evidence, : 
yet wortliink thatithe balance-ts clearlyinfavor 


will it appears. was pbtished “= 


"adits form is good and valid. But, “according 


having legitimate déscendants, he could’ not. 


of his property’ to their ‘prejudice. ‘Here, it 
may be remarked that the game rales in'relation 


more than, one fifth of the estate of the testa- 


tobe and is hereby declared.nully mndvoidj as 


every diéposition contained: in relation. to 
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| with all the formalities required by law, and: gu 


_,, lolicirship prevail in this state. far then as 
will under consideration pretends to dispose 
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neglect to re- 
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timate, descendants and forced heirs: agrocahlg, 
& fo these premises, the succession of D. White, 7 
ax be distributed i in such a ‘manner; as to give, 
_his fifths, ‘and one 
disposable portion ‘of. ‘the — 

“Fightfully he holds wager his 


atnalled, and it is further “ordered, adjudged: 
decreed, that the defendants and appellees 

‘do ticcohnt With, detiverand pay over 


Joseph Whiteand Wim. Whitey thie | 


four fifths of the estatey. 
their, 
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ipendente: ‘lide, “sold sit to: the. defendant, 


denies every things,and “avers that 

defendant’ ig a purchaser ‘xfltheut notice, 4 
payment of the price by ‘the defendant, 


the tacit or Tegal mortgage ‘of the plaintiff thi 
the builder of it, was néver récorded, 


the Of 4813. ch. 49. is stated to. 

that’ tle defendant was uot made a} party the 

Godwin has failed, and that the sam claim: 

ig due for work jlone onthe 


eg. 


privilege or legal mortgage, which las it effect: 
against those persons, without ‘being stipulated 
dor, Civil code art, and that the.words. . 
of the act of 1848, do not.exténd tothe 

truction of liens, which, nbt..arising» 

of being sxpreccions 0 of the 
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the act, fig of cortain 


give notiog of their acts, not-ta ‘alter. the law, 

“us to destroy the lien of builders, ip cases | 
"plated. The plaintiff's lien, itis 
supposed to have heen destroyed by the rae” 
arhich, 


shy, plaintiff's’ claim i is grown. 
on a notarial act, which was susceptible of. | 
being, and is admitted not to have. been, record 
That contrac the laws, that gov 1 
hw, always yield to the express, tipulaia 
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‘tacit Tien, or or’ privilege it for 
77 payment. yment. His having zpduced to whiting the 
which ‘fixes, the menier, ti’ witch tiie. 
iy pot’ all Ith ‘gu has'a right 
thing by lay,*and wnder nttadty Which 
| ‘right, he-will be allowed'to. 
‘avail himself of his*strongés title, thatWhich re- 
the casts on him by.descent evised on” 
d, him, he will being rather’as heir, than as: 
ot Here the petition alleges the plaintiff's priv. 
extent of the. claim as 
he legal conselyrence, piust follow, that 
rivileged one du the house. There 
The act of: 1843, h 10 other to” 
the oot. of fut abts gr. 
‘to guard ‘tgainst thé supposition | or forgery of! 


q might be aif ‘not to destroy the tacit lien. 
AW which thelaw gives to workmen ip- 
Dy the Inbour of materials: whic hey” 
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